José Manuel Barroso

President of the European Commission

1049 Brüssel, Belgien

 jose-manuel.barroso@ec.europa.eu 

Copie to: 

Hermann van Rompuy 
President of the European Council 

press.president@consilium.europa.eu 

Martin Schulz

President of the European Parliament 

martin.schulz@europarl.europa.eu 

OLAF – European Anti-Fraud-Office

European Commission

Rue Joseph II, 30

1000 Brüssel, Belgien

http://ec.europa.eu/anti_fraud/contacts/general-enquiries/index_de.htm 

SA 36263 (2013/CP) – Financing of the airport Berlin-Brandenburg (BER)
March 2014
Mr. President,
Dear Mr. Barroso,
To my dismay I have discovered that departments of the EU commission seem to have cooperated with defrauders and liars regarding a governmental aid of € 1.2 billion for the Berlin Brandenburg Flughafen GmbH (FBB).  Since I do not possess sufficient background information I submit a copy of this letter for reasons of precaution to the European Anti-Fraud Office (OLAF).
I only found out recently that the Bürgerverein Brandenburg-Berlin e.V. (BVBB) had appealed to the Directorate-General for Competition against said subsidy as it was granted based on false pretence.
In a first letter dated February 18, 2013 to Commissioner J. Almunia the BVBB reprimanded the explanatory statement given by the government of the Federal Republic of Germany regarding the subsidy. The German government claimed that “in June 2012 a German court inexpectedly had made an injunction against the airport to significantly improve the noise insulation for the residents”. The BVBB submitted evidence to the Directorate-General for Competition sending the court order of the Higher Administrative Court (OVG) Berlin Brandenburg dated June 15, 2012 (file number/AZ : OVG 12 S 27.12).
The BVBB stated that in 1999 the airport itself had applied the noise insulation in question already in the official approval of plans, which then in 2004 were officially approved by the authorizing agency and which in 2006 the Federal Administrative Court reconfirmed. That means that since the year 2004 a level of noise insulation is accepted and approved of which the Federal government claims that a court had ruled it unexpectedly which is a deception of the Commission. Contrary to the statements of the Federal government the OVG explains in its ruling that the airport seems to have indicated “not to be willing to implement the noise insulation obligation as laid down in the official approval of plans (Teil A II 5.1.2 Nr 1 Satz 2 PFB)”.
In a second letter dated April 19, 2013 to Mr. M. Pieber the BVBB handed in the minutes of a talk between Brandenburg’s ministry of infrastructure and agriculture (MIL) and the FBB which took place on November 20, 2008. According to this document the FBB pointed out (already in 2008) that the cost estimation for the noise insulation of € 139 million would not be sufficient for the plan approval order’s requirements. The objective therefore should be to “avoid significantly higher costs or keep additional expenses at a low level compared to the original calculation”.  “One should prevent the lowering of the noise insulation level below 6x55dB (A), since this would lead to a significant increase of expenses”
The regulatory authority rejected the request and would not see any reason to deviate from the decisions of the plan approval order. The regulatory authority argued that the FBB had known the obligations but had not taken the case to court. Therefore noise protection could not be undermined by an argument about cost reduction. 
Thus these minutes prove that the claims of the Federal government as laid out in the commission’s grant notification from December 19, 2012 have been bald lies. The arguments of the FBB to be read in the minutes are downright contradicting the statements in the commission’s notification.
“The FBB could not have anticipated additional expenses for noise protection which goes beyond legal norms neither when compiling the capital budget nor in 2009 with the order of the court. The FBB had no reason to believe that higher standards would apply since the currently valid standards had been accepted for other airports.”
Despite these obvious contradictions the Directorate-General for Competition adheres to the lies of the Federal government in its letter to the BVBB from October 30, 2013.
“In particular the German authorities reconfirmed to have thoroughly and comprehensively informed the commission with regard to action NN 25/2009 as well as action SA. 35378 about the financial measures of the shareholders Berlin, Brandenburg, and the Federal Republic of Germany. They confirmed to not have submitted wrong information. The commission’s departments had no reason to question the petition of the German authorities.”
Since the Directorate-General for Competition does not reflect nor refer to the minutes of November 2008 (which were known by the time of the decision), one may get the impression that clear evidence is disregarded. Bearing in mind the minutes of the November 2008 meeting, the conclusion that “the opinion of FBB and its shareholders is justifiable – at least until the ruling of the OVG Berlin-Brandenburg” cannot be maintained. 
The disastrous impression that departments of the commission second the Federal government to cover up its lies is confirmed by a recent ruling of the Federal Administrative Court (BVerwG).
The argumentation of the OVG relating to the technical details of the noise insulation in said award is fully in conformity with the argumentation in an earlier court decision of March 16, 2006 (BVerwG 4 A 1075.04) and is thus neither new nor surprising as alleged by the government of the Federal Republic of Germany.
According to the court’s conviction there has never been any tolerance regarding the interpretation of protection targets latest since the court decision of 2006. Thus the court confirms what is laid down in the minutes, that is to say the FBB knew very well from the very beginning about the noise protection levels to be targeted and which costs would be associated with this. According to our judgment the court’s decision can lead to liability claims towards the management of the FBB if third parties suffer from damages as a result of the delay in installing noise insulation. 
It is outrageous how departments of the EU-commission act with willful ignorance and arrogance to put off citizens’ initiatives with flimsy justifications. Obviously the commission seems to be mindless of the fact that it is not the German government subsidizing 20 percent of the entire EU-budget but the German tax payers. Thus these tax payers should be allowed to expect a law- and rightful behavior of EU-employees instead of being confronted with the wheeling and dealing between the German government and the EU Directorate-General for Competition. It seems that “opinions” of the German government are held above everything, including evidence like meeting minutes or court decisions. 
Apparently the commission in Brussels is afraid of a € 1 Billion credit loss of the European Investment Bank (EIB) given to the FBB. The FBB would teeter on the brink of bankruptcy if the subsidy granted by the EU would be cancelled subsequently. This would undoubtedly lead to political disruptions in Berlin and Brandenburg. It will remain unanswered whether in a scenario like this the FBB-shareholders can defend their 100 percent loan guarantee.     
With kind regards
